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IF THS MATTER orf the Town and Country
Planning Act 19573

and

ik THE MATTER of an appeal under
r\

section 26(1) of the ict

BETWEEN NOLTHLAND KIGI
éUNHvRITm

Appellant
AND WHANGARETL COUNTY COUNCIL

Respondent

DBEFORE THE NUMBIE ONZ TOWN AND C’)UL’F PLANNING APPEAL DBOARD

s

i

Messrs A.E. Turner S.M. (Chairman)
L.S, HMartin
G.H., Tutt

HEALING at Whangarel on the 11ith,12th,13th, « 1bth days of July

y 1577

APPTABALCES Mr D.¥,G. Sheppard for Appellant
Mr J.D. Gerrard and
My J.B. Gerrard for Hespondent

The following persons are recorded as having
appeared pursuant to s.42(2)

Fr BT, Salter for Minister of VWorks and Develop-ert
Mr ,P. Qrdqv for BE,T, Everard and Others
FMr AP, Landerson for John Stewart Heldings Limited
Mr A,C, wrzght for Lang Utah Laurent Conscrtium
Mr M.J. France for N.F., Fraser ané Company Limrited
Mr J.W. Imrie for A.L. Derwin and Uthers
Mr G Losenberg for the Federation of the
Ngati-Wal Incorporated. .
Mr B.J. Bowden
Mr A.H. Hensley
Mre M.A, Pullran
Mr R.W. Gumnmer
Mr E. Ringer
My J. Binger
Mr W,J. Langman
Mr L.W. VWoolley
Migs G.P. Foote
Mr B.S. Clements
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SCHEEDULY

Appellant
T.K. Peters

Golden Eay Cement Company Limited

Minister of Vorks and Levelopment

SECOND SCHEDULZ

Appezl Nunmber

(1) 423/76

(ii) 442/76 and
4n3/76

(111) Lé60/76

(1)

loureeses Bay - 5 lots out of Part 34 at eastern

end of Coastal Zone.

b (Coastal and BE.S.P. Zoning at this Eay

to stand)

(ii) EReotahi/Taurikura - 5 ha. Pt lot £ D.P. 24879, Valance
Properties Limited
(1i1i) HMeLeod Bay - 0.5ha. Pt. lot 6 Deeds Plan 334, Greater
Pacific Land Limited
{iv) Portland - 4.Cha. Pt 3 ard Pt 4 laungatapere Parish
Wilsons Portland Cement Limited.
THITD SCHEDULD
Zone Statement for Lural AC Zone
This zone bringsto rotice that part of the fural A zone
which hes a coastal environment, and in respect of which
the provisions of Section 2L(a) of the Act apply. (The
inland boundary of this zone ig arbitrary and does not

precisely define the inland limit of the ccastal environment.)

Important consideraticns on all conditional use applications

will be the needs

to preserve the natural

character of the

coastal environrent and to protect it from unnecessary

development.

cbiectives and proposal

the Scheme Statement.,

Attention is érawn to the policies,
s

for coastal land contained in
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to be given effect to in that review.

| .
The respondent's district scheme became operative in 1967. 1In
August 1974 the respondent recommended a proposed new district
scheme as a review of the operative district scheme and the
new scheme was publicly notified shortly thereafter.

In the proposed new district scheme some 1300 ha of land is
included in a "Rural Scenic Protection Zone". The scheme says
that: -
"The purpose of the zone is the protection of the scenic
value of the landscape and the coastline because of their
inherent qualities as an area of high amenity value".
Much, but not all of the land in this zone is situated on
the coastline. The zone is basically a rural zone, in that
agricultural uses are the principal predominant uses; but
the conditional uses are very limited when compared with the
uses permitted in the Rural A zone.

"k the new_ Schem€oastal Zones and Tourist Facilities Zones

are provided in particular locations along the coast; they
comprise together epproximately 360 ha. There may also be
other small areas on the coast with zonings which permit close
subdivision and development; and small parts of the coastline
are included in the Hural B and Rural/Lesidential zones. But
substantially the whole of the land along the ccastline is
included in the Eural A zone, which is the general agricultural
zone applied to some 230,070 ha. in the district.

Among the objections lodged by the appellant to the proposed
new district scheme were two which relate particularliy to the
zoning of land adjescent to the coast, viz.

(a) Objection 372, by which the appellant sought that a
substantial part of the Eurael A zone, parts of the Bural
B and hural/Residential zones and off-shore islands, be
included in the Rural Scenic protection Zone (which zone
is hereinafter referred to as K.S.P. Zone);

(b) Objection 370 by which it sought certain amendments to the
provisions relating to the :.5.P. Zone.

The land affected by Objection 372 was defined by map. In
general terms it can be sald that the object of this objection
was to bring a2ll coastal land (except urban land and land
zoned Coastal or Tourist Facilities) not already included in
the E.S5.P. Zone into that zone. Again in general terms it

can be said for the purposes of the objection that "coastal
land® is all the land between the foreshore and the dominant
ridge behind the foreshore. The area of land affected by
Objection 372 was not calculated precisely; 1t was estimated
that approximately 13500 ha. was involved,

The respondent disallowed Objections 372 and 37C0. The grounds
upon which it disallowed Objection 372 are sufficiently summarized
in the following extracts from the report of the Committee
which heard the objectionsi-
"Your Committee is not satisfied that the existing hural
zones, supplemented by the Iural Scenic Protection zones,
proposed by the Council do not provide an adequate measure
of protection for the rural portions of the coastline.....
In summary the Committee does not consider that sufficient
evidence has been produced to show that a more restrictive
zoning 1s in the public interest.”

s
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In relation to Objection 370 the committee said:-

“"....that the restrictions proposed in the objection
are unculy restrictive and that conditional use procedures
will ensure that scenic features in the zone can be
i protected, which is the primary objective of the zone."
[
I .
The respondent did however adopt some amendments to the
Ordirances for the E.5.P. Zone, as a result of certain other
objections.

The appellant then brought two appeals from the decisions
on the said objections.

By Appeal 472/76 it pursues its request for amendments to
the provisions relating to the R.S.P. Zone.

By Appeal 463/76 it pursues its request for the rezoning

of the land affected by Objection 372, except that on the
appeal it expressly excludes three small areas of land (again,
defined by map) from the request for rezoning.

At the time the appellant brought Appeal 453/76, it thought
that forestry would not be a permitted use in the B.S5.P. Zone.
Being of the opinion that forestry should be a permitted use
on the land affected by that Appeal, it asked by that appeal
that the land affected thereby be included in a new zone which
it called the RBural Coastal Protection Zone. The provisions
it suggested for the new zone would be the same as for the
B.5.P. Zone except that forestry would be a permitted use.
(However, forestry is a permitted use in the E.S.P. Zone.)

At this point we record that the zoning of four particular
parcels of land affected by Appeal L63/76 is also the subject
of specific appeals brought either by the respective owners
thereof or by the Finister of Works and Development. Those
appeals are listed in the First Schedule hereto. We shall
determine Appeal L463/76 as if it exgluded the land which is
the subjiect of those four appeals; and on those appeals we
shall determine, for the purposes of this 4ppeal 463/76 also,
the correct zoning of the land in respect of which those
appeals are brought.

Also, the zoning of some land affected by Objection 372 was

- the subject of separate objections brought by the respective
owners thereof. The respondent allowed the objections by
owners referred to in the Second Schedule hereto; and on the
hearing of this appeal the appellant agreed that the zoning
of the landé altered by the respondent's decisions on those
objections should be excluded from Appesl 463/76. However
the respondent allowed CObjection No. 135 by Nr E.N. lcCregor
as to the zoning of his land at Taiharuru, and the appellant
did not accept that decision. The appellant therefore
pursues this appeal insofar as it affects lir MNcCGregor's land.
Eut as Mr licGregor was not represented at the hearing the
gquestion of the correct zoning of his land will be held over
for determination after he has had the opportunity of being
heard.

The grounds upen which Appeal 463/76 was brought can be
sunmarized as follows: -
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(a) That the zoning of the land affected by the appeal ( a
ma jor portion of the coastline) does not provide for
the preservaion of the natural character of the coastal
environment and its protection from unnecessary
subdivision and development; and

(b) That the zoning of that land does not ensure that
its development will be in sympathy with the landscape
and the natural character of the area and will be
fitted to the environmental capacity.

‘The position adopted by the respondent in answer thereto
is sufficiently summarized in the quotations already made
from the report of the Committee which heard the objections.

It is appropriate for us to refer first to a submission by
Counsel for the respondent as to the meaning of the term
"coastal environment" as used in Section 2B. He argued

from dictionary definitions that the term does not mean

"the environs of the coast'; and that the relevant provisions
of the section are directed to the preservation of the
environment of the shoreline.

The dictionary definition of "environment" which is apt to

the context in which the word is here used, is: "the conditions
or influences under which any person or thing lives or is
developed". The word “"coastal" is an adjective gualifying the
noun "environment', and is derived from the noun which means
"the side of the land next the sea, the sea-shore®. Ve
therefore hold that the term "coastal environment" means an
environment in which the coast is a significant component

part or element. Bubt clearly it is impossible to give an
abstract definition which is capable of simple and ready
application to any given situvation. What constitutes the
coastal environment will vary from place to place and according
to the position from which a place is viewed. Where there are
hills behind the coast, it will generally extend up to the
dominant ridge behind the coast. But where the land behind

the coast is generally flat, there may be great difficulty

in defining the coastal environment.

The respondent's disrict has a coastline 270 km long The
Scheme Statement has this to say of it:-

"The coast is an area of great scenic beauty and has
a vast potential as a tourist attraction and recreational
resource."

It has been extensively modified from the pre-european state

of bush cover to grassland interspersed with frequent, and
sometimes extensive, residuval bush in valleys, on the headlands
and on steep slopes. In a number of places its natural
character has been lost or masked by urban development or
man-made structures. DBut generally a natural character
predominates; and on that point we say that a vegetatltive

cover even though controlled by man, is nevertheless still

a natural cover since it would not be there without the forces
of nature.

In its proposed new district scheme, the respondent has
identified several places of particular scenic beauty (seversal
of them on the coast) and has included them within the K.S.P.
Zone. (The Scheme Statement says that the zoning has been
applied to rural areas "containing special scenic features.")
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We were informed on behalf of the respondent that an exhaustive
study has not yet been done; that there are certainly other
places (particularly places on the coast) which should also

be brought within that zone (they will be places which are

the subjiect of this appeal); and that in due course steps

will be taken to bring them within that zone.

Also, the proposed new district scheme contains a lengthy
statement of policies, objectives and proposals under the
heading %Coastal development and settlements" - para 6.5

of the Scheme Statement. One of the policies there recorded
‘is "to safeguard the natural environment and scenic beauty
of the coastline" . .But an examination of the new district
scheme as a whole reveals that the objectives and proposals
derived from that policy have been applied only to Coastal
and Tourist Fzscilities Zones. They are not applied to the
very large pert of the Hural A zone which has a coastal
environment On the contrary, the Scheme Statement: -

(a}) describes the Rural A Zone simply as providing for
all uses normally associated with farming (P. 18); and

{(b) says that the siting of buildings in obtrusive positions
or where they are likely to detract from the visual
amenity of the area is controlled by the general bulk
ard location requiremernts in the rural zones (p.29).

The respondent's engineer and town planner when asked in
cross examination where in the scheme is it recorded that
the coastal environment (in the RBural A Zone) will be given
special consideration, admitted that there is no specific
provisionr to that end.
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The general questions raised by this appeal are:-

(1) Vhether specific provisions should be included in the
proposed new district scheme with the object of
preserving the natural character of so much of the
coastal environment as does not have specific provisions
relating to it, and protecting it from unnecessary
development; and

(ii) If so, what form those specific provisions should take.

Having considered the evidence and submissions we have no
hesitation in answering the first question in the affirmative.

The respendent's engineer and town planner said in evidence:-

"The azreas included in the (appellant's) proposed lural
Coastal Protection Lone are mostly farmland in grazing.
Unless there are special features of landscape quality
which callfy & Eural Scenic Protection Zone, it will be
difficult to convince these farmers that their development
rights should be more restricted than those for other
farmlands in the remainder of the county.”

He went on to say in effect that sufficient consideration can
be givern to the protection of the natural character of the
coastal environment under the conditiornal use procedure.

However, Section 2B provides as follows:

"The following matters are declared to be of national
importance ané shall be recognised and provided for

e
,ﬁifi
//Eéé
- I
)
g

e




44833

in the preparation, implementation and administration
of regional and district schemes:-

(a) The preservation of the natural character of

the coastal environment ...... and the protection
of them from unnecessary subdivision and
-development.

() )
) Not quoted

(c) ) ”

That provision is mandatory in its terms; the matters therein
specified shall be recognized and provided for, and that has
to be done in the preparation of a district scheme as well as
in its administration. How they are to be provided for is
not spelled out; that is left to the discretion of a Council
when preparing its scheme . But we hold that provision for
the matters referred to in that Section should not be left

to be inferred from a district scheme; that the extent to
which they are relevant should be expressly referred to and
that they should be provided for positively in an appropriate
manner.

(Those matters are of course not the only matters to be
provided for; the provisions of both Sections 2B a4 18
must be applied, according to the facts and circumstances.)

On the second question, the respondent and others did during
the hearing of the appeal submit to the Board drafts of =&
zone statement for the lLural A zone which would draw specific
attention to the re¥evance of Section 2B to coastal land.

Having considered the evidence and submissions we have
concluded that the circumstances of the case would not be
adequately met simply by directing the inclusion in the
scheme of a zone statement for the Hural A zone; that the
circumstances require the creation of a separate new zone
for general land in the coastal environment; and that
specific reference should be made in the Scheme Statement
to the application to the land in that new zone of (inter
alia) the relevant provisions of Section 25 and of so many
of the policies, objectives and proposals for the coastal
environment as are already contained in the Scheme Statement
and are relevant to land in that new zone.

On objection No.372, the appellant contended that the land
to which this appeal relates should be included in the
B.S5.P. Zone. On this appeal, for a reason already recorded,
it suggested that that land be included in a new zone to be
called the E.C.P. Zone. The appellant's reason for
applying for a separate R.C.P. Zone was not well founded
(see supra). Dut even so we have concluded that the land
to which this appeal relates should not be included in the
E.S.P. Zone. The latter zone should be reserved specifically
for land conteining special scenic features, and not made a
zone of more general application.

(But that is not to say that some of the land affected by
this appeal cannot later be brought within the E.S5.P. Zone
if it has the appropriate scenic quality or features.)

We rule that the new zone to be created by our order on
this appeal shall be called the bEural AC Zone., In so ruling
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wegrecord our opinion that the name of a zone should be
generic, rather than definitive of a purpose.
i

The appellant asserted strongly that the conditional uses
permitted in its proposed new zone should be severely
1igited, and be along the lines of the uses permitted ‘in the
E.0.P. Zone. Considerable evidence and argument was
addressed to us in relation to the appropriateness of
particular uses in the new zone.

It is mnot doing a disservice to the appellant to summarize

its evidence and argument on that question by saying that it
contended that the status of a conditional use implies a strong
element of right to consent to the use, and steps around the
need to demonstrate that the use is a necessary one.

The 1list of condidional uses in the Bural A zone is long.
Many of the uses listed are unlikely to be needed in the
coastal envircnment, and could just as well, or perhaps

more appropriately, be sited inland. DBut we see no general
reason to limit the conditional uses in the new Hural AC Zone.
The provisions of Section 28 will be among the congiderations
relevant on a conditional use application, and those
provisions require that the coastal environment be preserved
from unnecessary development. Thus the need for the proposed
use on the particular site will be among the factors

relevant to the deftermination of an application.

In practice the types of use which are most likely to be of
concern in the coastal environment are:!- '

(1) dwellinghouses on "pre-existing” sites;
(ii) motels and camping grounds; and
(iii)mineral workings.

As to (i), these are permitted as a predominant use in the
Hural A zone, and the appellant would allow them as a
conditional use in its proposed L.C.P. Zone.

As to (i1) these are permitted as conditional uses in the
Bural A Zore, but it is important to note that motels are
therein defined as and limited to:!-

"Premises for the transient accommodation of travellers
and holidaymakers but only where the par®icular site
can be shown to have a special advantage to those
groups, other than accessibility to a main highway."

The appellant would allow only camping grounds in its
proposed new zone.

As to (1ii), farm borrow pits are permitted as a predominant
use, and commercial quarries are permitted as a conditional use
in the RBural A Zone; the appellant woud allow only farm
borrow pits in its proposed new zone.

Having considered the evidence and submissions on the

guestion, we hold that the uses to be permitted in the

Rural AC Zone should be the same as those permitted in the

Iural &4 Zone, except:

(i) thnat &wellinghouses on pre-existing sites should be a
conditional use and
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(11) That the definition of dwellinghouses on pre-existing sites

should be as we have settled in our decisions on appeal
453/76, and 472/76; and

(i1i)That farm borrow pits and commercial quarries should
both be conditional uses.

The particular reason for giving dwellings on "pre-existing"
sites conditional use status is of course the need to consider
each case individually to ensure that a dwelling is not sited
obtrusively or in a manner which will detract from the visual
ramenity. A similar reason applies to farm borrow pits.

We have already dealt generally with the relevance of the
guestion of the need for a particular use proposed in the
coastal environment. As far as notels are concerned, the
use 1is already subject to the express gualification guoted
above. And as far as mineral workings are concerned, minerals
exist only in the places where they are found. We would not
exclude mineral workings from a general zone relating to the
coastal "environment without evidence that mineral resources
sufficlent for likely needs already exist in inland zones
(though 'it would seem appropriate to exclude mineral
workings from a special zone in which scenery protection

is the paramount consideration.)

Concerning bulk and location requirements for predominant
uses, and subdivisional standards, we have concluded that
for the Hural AC Zone these should be the same as for the
Rural A Zone. However one part of the ordinance regulating
subdivigion requires amendment in order to clarify it and
avoid ambléu1tj The 7th line of ordinance II1X clause 3(1)
should read "......or unless the use has been approved....."

Eepresentatives of the Federation of Ngati Wai Incorporated
appeared on the hearing of these appeals and socught that
the proposed new district scheme recognize the need to
develop ways whereby the evolving customs and usage of
Faori owned land can be accommodated. They requested that
certain uses not provided for in the rurel zones be provided
for.

A considerable area of coastal land in the reoponéent’
district is Maori owned. It appears to us that in the
preparation of its new district scheme the respondent has
not taken account, or sufficient account, of the needs of
the Maori people and that some specific provision should be
made therein, in particuvlar for marae, marae communities
and urupa. How that should be done cannct be defined in
these appeals and is in any event beyond the scope of these
appeals. However, we record that 1t was acknowledged on
behslf of the respondent that provision should be made in
an appropriate marner; and we rely upon the respondent to
do that and to introduce changes to the district scheme. .
For 1llustrations of what can be done we refer the respondent
to the provisions of the district schemes for Whakatane and
Tauranga counties.

“here was considerable criticism by those opposinw these
appeals of the inland boundary defined by the appelliant for
its proposed L.C.P. Zone. Ve have elready referrci to the
difficulty of a precise definition of thr coastal environment.
The appellant conceded that the determination of the landward
boundary of the zone reguires an arbitrary determination
“estwng on a judgment made from point to point, and that at

cert y: places the boundary proposed by it could be inappropriate.
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In/view of the fact that we have ruled that the uses

permitted in the Rural AC Zone shall be the same as those

permitted in the Rural A zone (save that dwellings in

"pre-existing" sites and farm borrow pits shall be conditional

and not predominant), we have concluded that the arbitrariness

offthe inland boundary defined by the appellant will be of

no; consequence and that it is proper to accept that boundary

Tor the purpose of deflining the Hural AC Zone. Cn a

conditional use application it will be a question of fact

whether or not the site proposed is within the coastal

environment, and no property owner will be disadvantaged

by the present arbitrary definition of the inland boundary

of the zone.

A number of owners of land affecled by this appeal appeared
in opposition thereto and sought to have their land excluded
from the proposed E.C.P., Zone. As we have concluded that the
proper course is to create a separate zone which is but a
particular form of FRural A zoning, 1t is unnecessary for us
to refer particularly to the land of each of those owners
save:l- .

(a) BRinger Farms lMatapouri Limited - the appellant agreed
at the hearing to exude from the proposed B.C.P. Zone
a small area seaward of the Coastal zone, retained by
this. company with the object of a motel develcpment
or something similar. As the Bural AC zone will permit
travellers' accommodation as a conditional use, thers
is no need to exclude this small area from the Hural AC
wone.

(h) Ngunguru Land Company Limited - the Company has £.3618 ha
of land adjacent te the settlement at HNgunguru of which
a little less than half is flat land subject to some
flooding. The company wishes to use some of the flat
land for a motor cemp and the balance of its land for
houses or motels. The respondent proposes to zone the
land rurazl/residential. Having considered the evidence
we have concluded that this land should be zoned Hural AC.
That zone will permit travellers' accommodation and
camping grounds as conditional uses. Part or all of
the land may bé suitable for rural/residentizl use.
But the evidence 4id not go far enough to enable us to
rule on that question, and in particular we were left
in uncertainty over the degree to which liability to
flooding imposes a restraint on the development of the
land.

(c) Wellington's Bay - The qguestion of an extension of the
settlement at this Bay was not within the scope of
these appeals.

(@) Land zoned RBural B and subject to this eppeal - The
evidence d4id not disclose any particular reason why
this land should have been zoned Lural I rather than
Lural A4 in the first instance., We have therefore
concluded that there are no factors requiring the
retention of the Lural B zoning =nd that the owners will
not suffer any injustice in having that land zoned
hural AC.

eal 463/7¢C is allowed in
llowing extent viz:-

For the foregoing

1 P
the following m v

rezsons this Ap
er and to the f

(i) It is directed that the land defined by the appellant's
i Yo. 370 (except (a) the three pileces of kand
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gspecifically excluded therefrom by this Appeal,

(b) the land affected by the Appeals specified

in the Frst Schedule hereto,(c) the land affected

| by the respondents decisions on objections, referred

; to in the Second Schedule hereto and (d) the land
affected by lr NcCregor's objection No. 135) Dbe

} included in a separate new zone to be called the

i

Lural AC Zone;

i1) It is.further directed that provisions appropriate
to the Hural AC Zone be included in the Scheme
provisions having regard to the contents of this
decision, and that the respondent submit its draft
to this Board for approval;

{(1i1)It is further directed that the provisions of the
Ordinances relative to the new zone be defined in accordance
with paragraph 186 of this decision, bubt that the
Ordinances contain a zone. statement for the LRural AC
Zzonme as set out in the Third &Scheduvule hereto; and

{iv) It is further directed that Ordinance III clause 3(1i)(b)
be amended in the manner specified in paragraph 19 hereof.

Further, it is ordered that the zoning of the land defined
in the Appeals specified in the First Schedule hereto be
determined on those appeals and not on this appeal; and that
the zoning of Mr E.W. NcGregor's land at Taiharuru affected
by objection Ko, 135 be the subject of a further order on
this appeal after he has had the opportunity of being heard,.

e D fZw A

CATID this Qe day of Ocreo e R 1977

e

(Chairman)




